
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/27/20 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON MOTION FOR RECONSIDERATION OF PRIOR ORDER 
FILED BY ARCH GATE PROPERTIES, INC., CRAIG S. FUNCKE 
* TENTATIVE RULING: * 
 

Plaintiff and Cross-Defendant Arch Gate Properties, Inc. (“Plaintiff” or “Arch Gate”) moves for 
reconsideration of the Court’s order granting Defendant and Cross-Complainant Johnny Brown 
(“Defendant” or “Brown”)’s Motion for Summary Judgment (“MSJ”) pursuant to Code of Civil 
Procedure (“CCP”) § 1008 on the grounds that had it known the Court would grant the motion it 
would have argued that Defendant’s performance was a condition concurrent rather than a 
condition precedent (as it argued at the hearing). 

Code of Civil Procedure § 1008(a) provides that a party affected by a prior court order may, 
“based upon new or different facts, circumstances, or law, make application to the same judge 
or court that made the order, to reconsider the matter and modify, amend, or revoke the prior 
order.” (Code Civ. Proc., § 1008, subd. (a).) 

A party moving under this section “must provide not only new evidence but also a satisfactory 
explanation for the failure to produce that evidence at an earlier time. In short, the moving 
party’s burden is the same as that of a party seeking new trial on the ground of ‘newly 
discovered evidence, material for the party making the application, which he could not, with 
reasonable diligence, have discovered and produced at the trial.’” (Baldwin v. Home Savings of 
America (1997) 59 Cal.App.4th 1192, 1198 (emphasis original), quoting Blue Mountain 
Development Co. v. Carville (1982) 132 Cal.App.3d 1005, 1013.) 

At the outset, the Court notes that Plaintiff’s reliance on Farmers Insurance Exchange v. 
Superior Court is inapt. ((2013) 218 Cal.App.4th 96, 106.) In that case, the trail court granted a 
motion for class certification based on a single appellate court opinion which was depublished 
shortly after the class certification motion was granted. The Farmers Insurance Exchange court 
held that “[t]he Supreme Court’s act of depublishing a case on which a prior court order relied 
can, in fact, constitute a change of law.” (Id. at 99.) That is not the case here. Here, Plaintiff 
seeks to make an entirely different argument in opposition to Defendant’s MSJ. 

“‘Public policy requires that pressure be brought upon litigants to use great care in preparing 
cases for trial and in ascertaining all the facts. …’ [Citation.]” (Kulchar v. Kulchar (1969) 1 Cal.3d 
467, 472;see Baldwin v. Home Savings of America, supra, 59 Cal.App.4th at p. 1198.) A rule 
that would allow the reopening of cases previously decided, simply because a party identifies 
evidence that it could have presented at trial, but did not, “‘would in a large measure vitiate the 
effects of the rules of res judicata.’ [Citation.]” (Kulchar v. Kulchar, supra, 1 Cal.3d at p. 472.) 

Here, Counsel for Plaintiff states that “[i]t was only when I reviewed the Court’s tentative ruling 
that I became aware of the case law supporting Plaintiff’s additional argument that the parties’ 
performance was subject to a condition concurrent. However, due to limited time to prepare for 
the hearing after reviewing the Court’s tentative ruling, I was unable to provide the Court with 
the authority.” (Stelnick Decl. at ¶ 1.) 

Counsel for Plaintiff’s explanation that she would have made a different argument had she 
known the grounds of the Court’s order is unsatisfactory. Plaintiff chose at the hearing to argue 
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that Defendant’s tender of his grant deed to escrow was a condition precedent to Plaintiff’s 
deposit of the balance of the purchase price with the escrow holder. The Court stated in its order 
after hearing that this argument is not supported by the terms of the parties’ agreement. Now, 
Plaintiff seeks reconsideration on the grounds that Defendant’s performance was subject to a 
condition concurrent rather than a condition precedent. However, Plaintiff’s explanation of its 
failure to present the law earlier is insufficient to meet its burden under CCP § 1008. 

The motion for reconsideration is denied. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-01324 
CASE NAME: RIVERA VS WATERWORLD CALIFORNIA 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY EPR PARKS, LLC 
* TENTATIVE RULING: * 
 
Vacated. 

 

  3.  TIME:  9:00   CASE#: MSC18-01883 
CASE NAME: COSEY VS. PAYNE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LETICIA COSEY 
* TENTATIVE RULING: * 
 
Appear. 

  

 4.  TIME:  9:00   CASE#: MSC18-02424 
CASE NAME: CORNFORD VS. PARRIS 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY ERIN ELIZABETH CORNFORD 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON MOTION TO DISQUALIFY TALBOT LAW GROUP 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
Set concurrently before the Court are a motion to disqualify counsel for Plaintiff filed by 
Defendant, a continued case management conference, and a demurrer to the complaint filed 
by Defendant.  

This civil action is related to a probate matter pending before Department 30, In the Matter of 
John E. Chorbajian, et al., Case No. MSP18-01354 (“Probate Case”). At a case management 
conference held in the civil action on December 2, 2020, the Court continued the hearing on the 
case management conference, the motion to disqualify and demurrer to February 27, 2020, 
pending a ruling in the Probate Case on a motion to consolidate the civil action with the Probate 
Case, which was set for hearing on January 16, 2020.  

The hearing on the motion to consolidate in the Probate Case was subsequently continued from 
January 16, 2020 to February 27, 2020 by Judge Sugiyama, who retired on February 3, 2020. 
The parties’ CMC statements indicate the motion to consolidate and a number of other petitions 
are scheduled to be heard in the Probate Case at the same date and time as the hearing on the 
matters pending before this Court. The hearing on these matters is therefore continued to 
April 9, 2020 at 9:00 a.m. to allow the Court in the Probate Case to address the motion to 
consolidate and other related matters in the Probate Case. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to April 9, 2020 at 9:00 a.m. See Line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
Continued to April 9, 2020 at 9:00 a.m. See Line 5. 
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 8.  TIME:  9:00   CASE#: MSC19-00893 
CASE NAME: MID CENTURY INSURANCE  VS.  JUAN TORRES 
HEARING ON MOTION TO QUASH SERVICE 
FILED BY JUAN TORRES 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01734 
CASE NAME: TYAGI VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 10.  TIME:  9:00   CASE#: MSC19-01734 
CASE NAME: TYAGI VS. WELLS FARGO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WELLS FARGO 
* TENTATIVE RULING: * 
 
Appear. 

 

 

11.  TIME:  9:00   CASE#: MSC19-02344 
CASE NAME: Y.G.  VS.  WELLS FARGO BANK, N.A. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY WELLS FARGO 
* TENTATIVE RULING: * 
 
Vacated per notice of withdrawal. 
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12.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: SAVIOUR AZZOPARDI VS. DEUTSCHE BANK 
HEARING ON MOTION TO CONSOLIDATE WITH PS-1246 OR STAY UD CASE 
FILED BY SAVIOUR AZZOPARDI 
* TENTATIVE RULING: * 
 
The motion to consolidate is denied. However, the Court finds that the unlawful detainer action 
should be stayed, subject to the conditions set forth below. 

 A. Consolidation. 

The Court of Appeal has held as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited 
action is pending [1] may stay the unlawful detainer action until the issue of title 
is resolved in the unlimited action, or [2] it may consolidate the actions.   

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385 [Bracketed numbers added].) While 
Martin-Bragg and other cases mention consolidation as a theoretical possibility, plaintiff has 
failed to cite the Court to a decision where this was in fact the chosen remedy. There are two 
obvious reasons for this. 

First, consolidating an unlawful detainer (“UD”) action with a regular civil action would function 
as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, no 
undertaking, and no equitable conditions. All any UD defendant would need to do is file an 
unlimited civil action raising title issues, no matter how dubious, to frustrate the UD plaintiff’s 
right to the expedited UD remedy. 

Second, consolidation is not practical, given that a regular civil action and a UD action are 
inherently incompatible proceedings. Obviously, any trial would be bifurcated, with the civil title 
issues tried first. And once those title issues are tried, the outcome of the UD action would be a 
foregone conclusion; Plaintiff has not identified any UD defenses that might prevent eviction 
independent of the title issues. If there were any such independent UD defenses, it would make 
more sense to allow those defenses to be tried in the UD action by the judicial officer who 
routinely handles UD matters, rather than in a bifurcated civil action. 

B. Stay. 

The Court finds that staying the unlawful detainer action is the more practical option, given that 
a regular civil action and an unlawful detainer action are inherently incompatible proceedings. 
The Court also finds that staying the unlawful detainer action without imposing reasonable 
conditions would be inequitable. (See Martin-Bragg, supra, 219 Cal.App.4th at 391 [in this 
context each side’s “rights and needs might be balanced”]; see also, id., at 393 [“trial courts 
have available options to address plaintiffs’ legitimate rights and need for protection from 
unjustified delay of the unlawful detainer proceeding”].) 

The Court suggests the following as reasonable conditions: 

First, Plaintiff shall pay an undertaking of $5,000. If the undertaking is not paid by March 5, 
2020 the stay will dissolve. 
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Second, Plaintiff shall pay $3,500 per month, on or before the 10th day of each month, to 
Defendant’s attorneys of record in Walnut Creek, CA. The first payment shall be due on or 
before March 10, 2020. Defendant’s attorneys shall hold all accumulating “rent” in its trust 
account, subject to further order of the Court, except as follows: defendant may withdraw such 
sums as are reasonably necessary to pay (1) premiums on a hazard insurance policy for the 
subject residence naming defendant as an insured, and (2) property taxes. 

Third, Plaintiff shall file a declaration under penalty of perjury every two months confirming that 
all rent has been timely paid, and that the other conditions for this stay are being fully satisfied. 
Mr. Azzopardi shall cooperate in facilitating Defendant’s inspection of the property at reasonable 
intervals, promptly upon request. 

When a judgment has been entered in this wrongful foreclosure action, all accumulated rent 
shall promptly be paid over to the prevailing party. If Plaintiff prevails, Defendant shall not be 
obligated to reimburse Plaintiff for amounts withdrawn to pay insurance premiums and property 
taxes. 

The stay and the conditions for the stay are subject to modification or termination upon noticed 
motion by either side. This stay will dissolve on August 3, 2020 unless Plaintiff brings a noticed 
motion and demonstrates the continued need for a stay. 

The Court’s decision to temporarily stay the unlawful detainer action should not be taken as an 
indication of the Court’s assessments of the merits of the wrongful foreclosure action. The Court 
is somewhat skeptical of the legal theories described in the First Amended Complaint, and it is 
conceivable that the wrongful foreclosure action could be resolved at the demurrer stage. 
However, a motion for consolidation is not the proper procedural vehicle for determining the 
merits of an action, and established California case law requires the Court to balance the 
interests of both sides. 

 

  

13.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY JAMES S. BICKEL 
* TENTATIVE RULING: * 
 
 
 Plaintiff’s request for a preliminary injunction is granted in part.  Subject to the 

conditions set forth below, plaintiff is hereby granted a six-month injunction against foreclosure.  

The injunction will expire automatically at the end of the day on August 27, 2020, absent further 

court order. 

 Irreparable Harm.  The Court finds that plaintiff has shown the threat of irreparable 

harm, in the form of the loss of a unique parcel of real property. 

 The Factual Merits.  The evidence is in conflict.  The Court does find it somewhat odd 

that plaintiff had in his possession a full written agreement for the repayment of arrearages, 
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if the agreement was just a working draft that had not been approved by the lender.  On the 

other hand, defendant’s version of events is not inherently implausible. 

The Legal Merits.  Plaintiff has made a weak showing on the legal merits.  In particular, 

it appears likely that the Court will ultimately find this action barred by the claim preclusion 

aspect of res judicata.  (Defendant’s RJN, Exhs. 9-11.  See, United States v. Schimmels (In re 

Schimmels) (9th Cir. 1997) 127 F.3d 875, 880-885.)  However, the Court would prefer to decide 

that legal issue in the context of a demurrer, with full briefing. 

 The Balancing Test.  After carefully weighing the evidence, and considering both the 

likelihood that plaintiff will prevail on the merits and the relative interim harm to both sides, the 

Court finds that a six-month preliminary injunction is an appropriate remedy.  (See, Robbins v. 

Superior Court (1985) 38 Cal.3d 199, 206; Heyenga v. City of San Diego (1979) 94 Cal.App.3d 

756, 759-760.) 

 Conditions.  This relief is subject to the following three conditions. 

First, plaintiff shall file an undertaking in the sum of $ 6,000, on or before March 13, 

2020.  The Court notes that the party opposing an injunction is entitled only to “that portion of 

the defendant's attorney fees that was devoted to demonstrating that the injunction was 

wrongfully issued.”  (Oiye v. Fox (2012) 211 Cal.App.4th 1036, 1062.)  The $ 5,000 portion of 

the undertaking reflects an estimate of defendant’s attorney fees related to the contemplated 

demurrer, which may show that this injunction was wrongfully issued.  The remaining $ 1,000 is 

to cover any incidental damage caused by the injunction.  (Id., at 1062 [no error in setting 

undertaking at $ 1,000 where “[d]efendant made no evidentiary showing of his likely damages in 

the event the preliminary injunction is later determined to have been wrongfully issued”].) 

The second condition is that plaintiff shall pay any delinquent real property taxes 

on or before March 18, 2020, and shall keep all property taxes current during the term of 

the injunction. 

The third condition is that plaintiff shall provide defendant’s counsel with proof that 

plaintiff maintains or has obtained customary homeowners’ insurance, in the full fair market 

value of the subject residence, with defendant named as an additional insured.  The proof shall 

be provided to defendant’s counsel on or before March 18, 2020. 

 If plaintiff fails to timely satisfy all of these conditions, defendant may make an ex parte 
application, with notice to plaintiff’s counsel, for an order dissolving the injunction. 

 

 

 
ADD-ONS 
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14.  TIME:  9:01  CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NORTHERN PACIFIC CORPORATION 
* TENTATIVE RULING: * 
 
Appear. 

 

 

15.  TIME:  9:01   CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
HEARING ON WRIT OF ATTACHMENT 
* TENTATIVE RULING: * 
 
  

             Plaintiff California Bank of Commerce’s application for right to attach order and issuance 
of writ of attachment is granted. 

Motion 

 Plaintiff California Bank of Commerce seeks a right to attach order and writ of 
attachment for “Any interest of Defendant John Koeberer, Trustee of the Koeberer Irrevocable 
Trust dated May 17, 2019, whether as community property or otherwise, in accounts held at 
Wells Fargo Bank, N.A., including, without limitation, Account No. XXXX6439.”  

 On May 17, 2019, Defendants Bradley Koeberer and Nancy Koeberer created the 
Koeberer Irrevocable Trust and named John Koeberer, as Trustee.  They gratuitously 
transferred $125,000.00 in cash into the account.  (Christiansen Decl., ¶ 13.) 

 Plaintiff also obtained a recorded copy of a Gift Deed recorded in the Official Records of 
Sonoma County as Document Number 2019037087, whereby Bradley and Nancy Koeberer 
gratuitously transferred their Sonoma home.  The transfer of these assets left the Koeberers 
insolvent and without sufficient assets to pay their liabilities.  Nancy and Bradley Koeberers are 
also being sued in another Contra Costa County case, Fidelity and Deposit Company of 
Maryland v. Northern Pacific Corporation, C19-01119.    

  The creditor may obtain an attachment or other provisional remedy against the asset 
transferred or other property of the transferee.  Cal Civ. Code § 3439.07(a)(2.) 

Analysis 

          CCP §484.090 provides in part: 

(a) At the hearing, the court shall consider the showing made by the parties appearing and 
shall issue a right to attach order, which shall state the amount to be secured by the 
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attachment determined by the court in accordance with Section 483.015 or 483.020, if it 
finds all of the following: 
 
 (1) The claim upon which the attachment is based is one upon which an attachment 
may be issued. 
 
 (2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 
 
 (3) The attachment is not sought for a purpose other than the recovery on the claim 
upon which the attachment is based. 
 
 (4) The amount to be secured by the attachment is greater than zero. 
 

1. Claim Is One On Which An Attachment May Issue 

 Under Code of Civil Procedure section 483.010, a prejudgment attachment may issue 
only if the claim sued upon is (1) a claim for money based upon a contract, express or implied; 
(2) of a fixed or readily ascertainable amount not less than $500; (3) either unsecured or 
secured by personal property, not real property (including fixtures); and (4) commercial in 
nature. Goldstein v. Barak Construction (2008) 164 Cal. App. 4th 845, 852-853. Plaintiff has met 
its burden of proof.   

 Plaintiff’s claim for money is based upon a contract and commercial in nature. On or 
about April 27, 2017, Plaintiff California Bank of Commerce extended a loan to Defendant 
Northern Pacific Corporation, in the principal amount of $500,000.  (Christiansen Decl., ¶ 3.) 
The loan was later increased to $2,000,000. On or about June 30, 2017, Defendant obtained a 
second loan in the amount of $620,000, which was later increased to $750,000. (Christiansen 
Decl., ¶ 4.) 

 The claim is not secured by real property.  Defendants Bradley Koeberer, Nancy 
Koeberer, and Bryan Koeberer each signed certain Commercial Guaranties.  (Christiansen 
Decl., ¶ 6 and Exhibit D.) Additionally, Northern Pacific Corporation signed a Commercial 
Security Agreement, which pledged personal property as security for the Loans.  (Christiansen 
Decl., ¶ 5 and Exhibit C.) 

 The amount of the claim is readily fixed and greater than $500. As of July 31, 2019, 
Defendant owes $2,057,160.28 on Loan #1, with interest accruing at $583.33 per day. 
Defendant owes $601,488.70 on Loan #2, with interest accruing at 156.14 per day. 
(Christiansen Decl., ¶ 11.)   

 

2. The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 
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  Plaintiff has established the probable validity of the claim upon which the attachment is 
based.  CCP §484.090(a)(4).  “A claim has ‘probable validity’ where it is more likely than not that 
the plaintiff will obtain a judgment against the defendant on that claim.” (CCP § 481.190.) 

 Here, Plaintiff California Bank of Commerce is the lawful owner of the Notes (Loan #1 
and Loan #2), the Security, and the Guaranty. (Christiansen, Decl., ¶ 8.)  On or about May 20, 
2019, Northern breached the terms of Loan #1 by failing to pay it off at maturity. (Christiansen, 
Decl., ¶ 9.)   On or about July 20, 2019, Northern breached Loan #2 by failing to make the 
monthly payment of $13732.56 and every installment thereafter. (Christiansen, Decl., ¶ 9.)   The 
Notes are in default, and there is outstanding balance that Plaintiff is entitled to recover. 

 Plaintiff seeks to attach funds in the bank account of the Koeberer Irrevocable Trust 
established on May 17, 2019. In the First Amended Complaint, Plaintiff alleges a cause of action 
for fraudulent conveyance.  Plaintiffs alleges the transfer of the property into Trust was done 
with actual intent to hinder, delay, or defraud Plaintiff, an existing creditor of the Koeberers. (Cal. 
Civil Code § 3439.04(a)(1).    

 Defendants argue Plaintiff has failed to meet its burden of establishing the probable 
validity of the claim of the fraudulent conveyance claim.  They contend Plaintiff’s evidence does 
not establish fraudulent intent on the part of the Koeberers.   

Defendants maintain the evidence shows the Koeberers were merely guarantors of the CBC 
loans, and CBC could not be considered a creditor at the time the Trust was created. 
 Additionally, Bradley Koeberer filed a declaration stating the irrevocable trust was part of 
the estate planning, which began in late 2017 during more “rosy” times for NPC.  Defendants 
retained an attorney for the estate planning in mid or late 2018, but the Trust was not set up until 
May 2019.  He claims the timing was coincidental with the collapse of the company and lawsuits 
that followed.  (Bradley Koeberer Decl., ¶ 3.)  Defendants point out that the first default by NPC 
did not occur until May 20, 2020, after the creation of the Trust. 

 “It is often impracticable, on direct evidence, to demonstrate an actual intent to hinder, 
delay or defraud creditors.” (Acequia, Inc. v. Clinton (In re Acequia, Inc.) (9th Cir. 1994) 34 F.3d 
800, 805-806.)  Here, Plaintiff has presented evidence that the transfer satisfies the elements of 
a voidable transfer.  Cal. Civil Code § 3439.05 provides:  “(a) A transfer made or obligation 
incurred by a debtor is voidable as to a creditor whose claim arose before the transfer was 
made or the obligation was incurred if the debtor made the transfer or incurred the obligation 
without receiving a reasonably equivalent value in exchange for the transfer or obligation and 
the debtor was insolvent at that time or the debtor became insolvent as a result of the transfer or 
obligation.” 

 
 The first element is met:  Defendants transferred their Sonoma home and funds with no 
consideration.  (John Koeberer Decl., Exhibit A, Trust Agreement for the Koeberer Irrevocable 
Trust, Art. I, § 1.1.) 

 The second element is met:  A fair valuation of the Koeberer’s finances show their debts 
were greater than their assets.  On the day the Koeberers executed the Gift Deed, May 28, 
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2019, Defendants were sued in Contra Costa County by Fidelity and Deposit Company of 
Maryland, Case No. C19-01119, for claims totaling over $3.7 million.  After the transfer of the 
home and cash to the irrevocable trust, the Koeberers were left with no significant assets and 
were insolvent.  The Koeberers have made no showing they were not insolvent or were not left 
insolvent by the transfer.   

 Furthermore, the transfer was made to a family member, a common circumstantial 
indicia of fraudulent intent.  (Acequia, Inc. v. Clinton (In re Acequia, Inc.) (9th Cir. 1994) 34 F.3d 
800, 805-806.) Some other common circumstantial indicia of fraudulent intent include, 
threatened litigation, transfer of substantially all of the debtor’s property, and retention by the 
debtor of the property involved in the putative transfer. (Ibid.) All of which are present here.  
Plaintiff has shown a probable validity of its fraudulent transfer claim. 
 

3. The attachment is not sought for a purpose other than the recovery on the claim 
upon which the attachment is based. 

 Plaintiff’s sole purpose is to secure recovery on its breach of contract claim.  
(Christiansen, Decl., ¶ 14.)  Defendants argued the purposed of the application for right to 
attach order is gamesmanship on the part of CBC.  CBC argued that it is simply seeking to 
recover funds which should have been available to repay its loans. The fact that the funds are 
used to pay the mortgage should not distract from the fact the funds were fraudulently 
transferred.   “‘[O]ne cannot by any disposition of his own property put the same or the income 
thereof beyond the reach of his creditors, so long as he himself retains the right to receive and 
use it.’” (Estate of Camm (1946) 76 Cal.App.2d 104, 112, quoting McColgan v. Magee, Inc., 172 
Cal. 182,186.)   
 

4. The amount to be secured by the attachment is greater than zero. 

 The amount to be secured is $2,658,648.98, plus costs, estimated at $7,500 and 
estimated attorney’s fees in the amount of $50,000. (Christiansen, Decl., ¶ 11.) The terms of the 
Notes and Security Agreements provides for reasonable attorney’s fees incurred in connection 
with the enforcement of the loan agreements.  The total amount is greater than zero. 

 Defendant’s Claim of Exemption 

 Defendants make a claim of exemption as provided in CCP § 484.070.  Defendants 
assert the Wells Fargo account was funded entirely through the proceeds of personal injury 
settlement for Nancy Koeberer. (Koeberer Decl.2:20-22.) Code Civ. Proc., § 704.140 provides, 
“[A]n award of damages or a settlement arising out of personal injury is exempt to the extent 
necessary for the support of the judgment debtor and the spouse and dependents of the 
judgment debtor.” Here, the account is used to pay the mortgage on the Koeberers’ home.  

  Defendants are not entitled to claim exemptions of the trust assets.  It is an irrevocable 
trust, where Nancy Koeberer gifted the proceeds of her settlement.  The funds are held by the 
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Trustee and no longer belongs to Nancy Koeberer.  Moreover, Defendants do not provide 
evidence tracing the funds in the Trust account to Nancy’s personal injury settlement.   

 
 Undertaking 

 CCP §489.210 provides that before issuance of a writ of attachment, the plaintiff shall file 
an undertaking to pay the defendant any amount the defendant may recover for any wrongful 
attachment by the plaintiff in the action. 

   CCP §489.220 provides that the amount of the undertaking shall be $10,000, unless 
Defendant objects and the court determines that the probable recovery for wrongful attachment 
exceeds that amount.  Defendants have objected.  The writ shall not issue until Plaintiff post an 
undertaking in the amount of $25,000.  Upon the posting of the undertaking, the writ shall issue 
to attach the property identified in the application. 

 

16.  TIME:  9:01   CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NANCY KOEBERER 
* TENTATIVE RULING: * 
 
Appear. 

 

 

17.  TIME:  9:01   CASE#: MSC19-01604 
CASE NAME: CALIFORNIA BANK VS. NORTHERN PACIFIC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY BRADLEY KOEBERER 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


